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WHY MEDICAL MALPRACTICE DEFENSE?
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AGENDA

• Trends in Nuclear Verdicts

• Pre-Litigation Tactics

• Mid-Litigation Tactics

• What Can We Do?

3



WHAT IS A NUCLEAR 
VERDICT?

Traditional definition: > $10 million

More accurate: “Shocks the Conscience”
• Disproportionate non-economic damages

U.S. Chamber of Commerce Institute for Legal Reform



NUCLEAR VERDICTS 
BY STATE
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U.S. Chamber of Commerce Institute for Legal Reform







ALABAMA’S MEDICAL MALPRACTICE HISTORY

Smith v.

Schulte Medical 

Malpractice 

Wrongful Death

Punitive Damage Cap 

of $1M Ruled 

Unconstitutional by 

AL. S. Ct. (1995*

 

Boudreaux v.

Pettaway

(2012)

$4M

Bednarski 

v.

Johnson

(2021)

$6.5M

Springhill Hospitals v.

West

(2023)

$10M

Haas v.

Galla**

(2026)

$50M

**Recent 

Trial Court 

Verdict.  

Damages 

award may 

be reduced 

on appeal



AL MEDICAL MALPRACTICE LIABILITY TRENDS

According to the National Practitioner Database, over the past 20 years, Alabama is 
the regional leader and 9th in the Nation in amount paid per medical liability claim. 





PRE-LITIGATION MITIGATION 
TACTICS



WHERE DO MALPRACTICE 
SUITS COME FROM?

1. Misdiagnosis / Failure to Diagnose

o 2022 Study from the Medical Professional 
Liability Association (MPLA) found that around 
8/10 claims are related either to misdiagnosis or 
failure to diagnose

2. Birth Injuries

3. Treatment and Medication Errors

o Patient-specific effects of medication

o Releasing patient too early from medical care. 

o Ordering wrong or failing to order medical tests

o No post-treatment instruction

o Leaving surgical tools inside a patient

4. Wrongful Death 
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WHAT CAN YOU DO?
Understand Malpractice Criteria

o Standard of Care / Causation

Excellent Patient Care

o Follow evidence-based guidelines

o Know your limits

o Watch for high-risk conditions

o Internal checks

o Patient tracking systems
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Communication is Key

o Patient relationships

o Ensure understanding / informed consent

o Encourage team feedback

Documentation

o “If it is not documented, it did not happen”

o Train your team to provide thorough 

documentation

o Document recommendations

o Objective language

o Never alter charts



MID-LITIGATION MITIGATION 
TACTICS



DEPOSITION
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Ticket to success
o Bound by testimony 

o Good deposition can devalue the case

Preparation is Key
o Review the entire chart for plaintiff-patient

o Be familiar with interrogatory responses

Demeanor and Tone
o Opposing counsel wants to inflame you – 

helps them at trial

o Quiet confidence – defend your actions!

Express Compassion for Patients



Let’s Look at Some Examples…
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Another Example…
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A few final examples…
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TRIAL
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Prepare, Prepare, Prepare!

o Credibility risks

o Know chart backwards and forwards

 Defusing Reptile Tactics through your testimony

o Venting vs. winning

o Accept and defend actions

o No cognitive breakdowns

o Validate emotions

o Safety vs. profit

Courtroom Presence

o Know your venue

o Attentive and pleasant

o Support other defendants



WHAT CAN WE DO?
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S ta tes  w i t h  

Mater ial  To r t  

Re fo rm  in  the  Pas t  

4  Years

5 Comprehensive Tort Reform 

10 Material Tort Reform legislation passed

2 Tort Reform Pending



EXAMPLES OF REFORMS
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Comprehensive 
Florida (2023)
Montana (2023)
Georgia (2025)
Louisiana (2024/2025)
Oklahoma (2025)
Kentucky (2026)*

Noneconomic Limits
Iowa (2023)
New Mexico (2026)

Third-Party Financing
Indiana (2024)
Louisiana (2024)
West Virginia (2024)
Georgia (2025)
Oklahoma (2025)
Colorado (2025)
Kansas (2025)
New York (2026)
Missouri (2026)*
Mississippi (2026)*
Michigan (2026)*
Tennessee (2026)*

Attorney Advertising 
Louisiana (2022)
Kansas (2022)
Florida (2023)
South Carolina (2026)*

Phantom Damages
Florida (2023)
Louisiana (2025)
Arkansas (2025)
Georgia (2025)
Oklahoma (2026)*
South Carolina (2026)*



REALITIES OF ALABAMA’S HEALTHCARE 
SYSTEM

23

Alabama is 45th in the US, with only 241 primary care doctors per 100,000 

people

Alabama Office of Healthcare Workforce, Status Report 2025
Robert Graham Center



24

19 Hospital Closures

17 Hospitals At-Risk

17 Hospitals Stable But Vulnerable

GIS Analysis of Alabama's At-Risk Hospitals: Considering New Medicaid Changes and 
Potential Solutions University of Alabama Arkansas Tech University Avani Shah, Ph.D 
Joseph Swain, Ph.D



PHYSICIAN RECRUITMENT
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From 2015-2024, nationwide, 55.7% of physicians chose to stay in the state where they 
completed residency (retention ranges from 36% in DC to 77% in CA). 

At 52.3%, Alabama is below the national average and has the lowest post-residency 
retention rate of any contiguous state besides TN, while GA, FL, and even MS are above the 
national average. 

Real impact if Alabama had done better at retaining physicians from 2015-2024:
• at the national average = 80 more physicians practicing in Alabama;
• at MS’ retention rate = 110 more physicians; 
• at GA’s retention rate = 118 more physicians; and
• at FL’s retention rate = 292 more physicians. 

89% of Alabama physicians say a state’s liability reputation is a top recruiting consideration. 



Thank
you

Allie S. Montgomery, Esq.

256-343-3671

amontgomery@rosenharwood.com 

www.roseharwood.com 
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